
 

 
 
 
 
 
 
 
 
12 June 2015 
 
 
Duncan McNeil MSP  
Convener of the Health and Sport Committee  
The Scottish Parliament  
EDINBURGH  
EH99 1SP  
 
 
 
Dear Convener,  
 
NHS Continuing Healthcare and SPSO  
 
First, I would like to thank the Committee again for the invitation to speak with them 
about palliative care. We appreciated the opportunity to share our experience in this 
important area.  
 
While reading the official report of the meeting, I noted a number of references to our 
role in connection with continuing healthcare in the evidence session that followed 
the one on Palliative care.  I noted members of the Committee were concerned that I 
was unable to look at clinical judgment in the context of continuing care.  I wanted to 
write to reassure the Committee that this is not the case.   
 
As the Committee are aware, this office has long been able to look directly at clinical 
judgment when considering complaints about health matters generally.  Despite this, 
before 2008, we did not look at clinical judgment in the context of continuing care and 
would only look at the process.  This was not a matter of law but of policy.  Up until 
2008, a complicated process was in existence which allowed, as part of the internal 
appeal process at Board level, for a clinician from a different area to review clinical 
aspects of any decision on continuing care when there was a dispute. This meant 
there had already been an external clinical assessment before the matter reached 
this office.  This office took the position that we would not also assess the clinical 
decision but concentrate on other aspects of the process.  This decision was made 
before my time as Ombudsman but I understand it was made on the basis of 
ensuring public resources were used proportionately.   
 
This position changed in 2008 when the dispute resolution part of continuing care 
was significantly simplified.  Since then, we have, when appropriate, looked at the 
clinical judgment underlying a decision about continuing care and not only at the 
process.  This has not happened in all complaints we have received as sometimes 
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the dispute has not been about this but about the policy itself or other aspects of the 
process such as a failure to involve family members.  However, I would like to 
reassure the Committee that if the dispute is around the clinical judgment involved, 
that is a matter we can and do look at.   
 
We receive very few complaints about continuing care which may explain why this 
change in the position may not be more widely known.  I also know that our leaflet on 
this was produced some time ago and tried to cover both cases where clinical 
judgment was and was not an issue.  Having read the transcript of your meeting on 2 
June, I wonder whether this could have been put more plainly.  As a result of the 
issuing of the new Scottish Government guidance, we are reviewing the information 
we make public and I will ensure that our ability to look at the clinical aspects of the 
decision is clear.   
 
Yours sincerely 
 
Jim Martin 
Ombudsman 


